1. As used in this article, globalization means the increasing interdependence, interconnection and intertwining of the economies of individual states. While globalization is not new (throughout centuries of human history successive waves of globalization have brought different regions of the world in greater contact-for example, Africa, the Western Hemisphere and Europe were brought in closer contact via the trans-Atlantic slave trade), the technological advances of the twentieth and twenty-first centuries have quickened and deepened the relationships among widely dispersed states.
2. Article XXIV of the General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. pts. 4, 55 U.N.T.S. 194 [hereinafter GATT 1947] , provides that member states may enter into regional trading arrangements without violating obligations under the GATT so long as certain provisions are followed. As of July 2008, 380 RTAs had been notified to the World Trade Organization (WTO). According to the WTO web site, close to 400 RTAs are scheduled for implementation by 2010. See Regional Trade Agreements, http://wto.org/english/tratop_e/region _e/region_e.htm (last visited Oct. 5, 2008).
The General Agreement on Tariffs and Trade (in Annex 1A to the WTO -Multilateral Trade Agreements on Goods), Apr. 15, 1994, 33 I.L.M. 1125 [GATT 1994 ], incorporates GATT 1947, as well as legal instruments set forth in GATT 1994 which had entered into force pursuant to GATT 1947 prior to the entry into force of the Agreement Establishing the World Trade liberalization begun at Bretton Woods, enhanced by successive rounds of negotiations, 3 and to which much of the world is now committed, 4 is focused on lowering barriers to the movement of goods, capital, services and ideas, including legal cultures. 5 Trade theorists and supporters of free trade claim that liberalization of the movement of goods, capital, services and ideas stimulates efficient, competitive and productive economic activity that will ultimately accrue to the benefit of all participants. Yet, the liberalization of labor (and the consequent movement of human beings) is a neglected and feared aspect of multilateral and regional trade liberalization policies and agreements.
Despite deeply held concerns and the expected difficulty of transition, labor liberalization is a necessary and inevitable aspect of trade liberalization. 6 Contrary to the assumptions underlying the structure of the contemporary model of trade liberalization, labor liberalization is not called for only in the context of deepened regional integration-specifically the formation of a common market. 7 On the contrary, if all participating economies and economic actors are to experience the promised benefits of trade liberalization so as to harness economic theory and forces for the benefit of a broader constituency, including human labor, then labor liberalization must be recognized and facilitated as an integral part of trade liberalization. 8 Organization, April 15, 1994, 33 I.L.M. 1125 (1994) [hereinafter the WTO Agreement]. Unless specific reference is made to GATT 1947 or GATT 1994, references to "the GATT" include both GATT 1947 and GATT 1994, as well as the institutional framework created pursuant to the agreements.
3. The structured multilateral negotiations conducted by GATT members have addressed and attempted to remove or minimize innumerable barriers to trade liberalization. The first eight rounds of negotiations culminated with the formation of the World Trade Organization, among other trade liberalization achievements. See RAJ BHALA & KEVIN KENNEDY, WORLD TRADE LAW: THE GATT-WTO SYSTEM, REGIONAL ARRANGEMENTS AND U.S. LAW 5-7 (1998). The member states have missed the targeted completion dates of the current round of negotiations, the Doha Development Round, but negotiations continue to be held. See, e.g., The Doha Agenda, http://www.wto.org/english/thewto_e/whatis_e/tif_e/doha1_e.htm (last visited Oct. 5, 2008). 6. See infra Part II.C (elaborating this article's concept of labor liberalization, which seeks to liberate labor from conceptual and constructed constraints on mobility). 7. The European Union is the quintessential example of labor liberalization in the context of the creation of a common market.
8. It is the achievement of human rights standards, which includes labor rights, that must be the end goal of labor (and trade) liberalization. Standing alone, the liberalization of labor within the context of trade liberalization cannot achieve the equitable distribution of the benefits to be SAINT LOUIS UNIVERSITY PUBLIC LAW REVIEW [Vol. XXVIII:71 Labor is one of the basic factors of production identified in classical and neoclassical economic theory. In the face of the economic distortions that stem from the neglect of the liberalization of this fundamental input of economic production, trade liberalization cannot succeed in its espoused purpose of increased economic efficiency and productivity and enhanced standard of living benefits That neglect has not succeeded in preventing the movement of labor (people) attempting to respond to the economic incentives and disincentives arising from trade liberalization and the forces of globalization. Instead, the intertwined neglect and prohibition of labor liberalization by state parties to multilateral and regional trade liberalization treaties create and maintain incentives that drive underground and form the basis of illicit exploitative markets that are sustained by the obstructed movement of labor.
Regional trading arrangements, which create trade groupings of small numbers of neighboring member states with greater homogeneity of cultures, economies and interests, would appear to provide opportunities for experimentation in this neglected area of the contemporary multilateral trade liberalization and globalization project. However, with the remarkable exception of the European Union, states have failed to take advantage of the opportunity to experiment with labor liberalization even within the more controlled context of regional trading arrangements.
Instead, state participants in regional trading arrangements appear to contemplate the liberalization of labor solely within the context of a drive toward deeper integration of member state economies. 9 In the Western Hemisphere, even within the context of planned enhanced integration of economies and proposed labor liberalization initiatives, the implementation of labor liberalization is a stillborn part of a rhetoric that has not yet become actuality. However, the benefits anticipated from the efforts toward the liberalization of the movement of goods, services and capital are incomplete where the liberalization of labor is not also undertaken.
The commitments made toward labor liberalization within regional trading arrangements in the Western Hemisphere have, to date, been timid in gained from trade liberalization. Labor liberalization must be implemented in tandem with the formation and enforcement of human rights standards. The right of labor to exit and enter domestic markets will strengthen labor's ability to enforce adherence to labor and other human rights standards. 9. That is, only within the context of the creation of a common market, such as the European Union's freedom of movement for member state nationals. RTAs are usually characterized as free trade areas, customs unions and common markets. See, e.g., Karen E. Bravo, CARICOM, the Myth of Sovereignty and Aspirational Economic Integration, 31 N.C. J. INT'L L. & COM. REG. 145, 156-57 (2005) (discussing these typologies). RTAs can also be distinguished according to other metrics, such as the type of regional institution building, the creation of or failure to create regional institutions with supranational legal personality and the types and effectiveness of dispute resolution procedures, as well as other factors. conceptualization and half-hearted in execution due in part to economic, social, political and conceptual barriers. This article examines the treatment of labor liberalization in four key regional trading arrangements in the Western Hemisphere: the Caribbean Community (CARICOM), the Common Market of the Southern Cone (MERCOSUR), the North American Free Trade Agreement (NAFTA), and the Dominican Republic-Central American Free Trade Agreement (DR-CAFTA). This article also identifies the consequences of the failure to address this key aspect of trade liberalization.
Part II briefly summarizes the contemporary multilateral trade liberalization project with a focus on the neglect of labor liberalization. Part III examines the rhetoric and reality of labor liberalization in the four major Western Hemisphere regional trading arrangements, while Part IV identifies and analyzes the barriers to execution of such liberalization. Part V posits that the opportunities to experiment with labor liberalization in the Western Hemisphere within regional trading arrangements are not irrevocably lost. The conclusion summarizes the prospects and prerequisites for liberalization of labor in the hemisphere and acknowledges prospective implementation and transitional challenges.
PART II-THE DOMINANT ETHOS: TRADE LIBERALIZATION WITHOUT LABOR LIBERALIZATION

A. Background
David Ricardo's theory of comparative advantage, 10 bolstered by the Hecksher-Ohlin theory's insights regarding the role of factor endowments in framing the comparative advantage of individual economies, 11 forms the theoretical foundation of contemporary multilateral and regional trade liberalization. According to Ricardo, each producer (and economy) should focus on the production of goods in which it has a comparative advantage visà-vis its trading partners. 12 Hecksher-Ohlin added the insight that differences in factor endowments-land, labor, capital-largely determined each economy's comparative advantage and, therefore, the productive activities in which participating economies should engage. 13 It naturally flows from the identification of an economy's comparative advantage, the logic of the theory of comparative advantage, and the understanding of factor endowments, that overall welfare will be increased when economies trade with each other to 10 obtain the products that their individual factor endowments do not allow them to produce as efficiently and cheaply as do their trading partners. 14 By trading and lowering barriers to trade among producers, factor endowments are more efficiently utilized by the economic actors, both individually and as a group, prices are lowered through competition and consumer choice is enhanced. GATT 1947 15 and the Uruguay Round Marrakesh Agreement Establishing the World Trade Organization 16 are multilateral implementations of these theories. 17 Under GATT 1947, the Bretton Woods negotiators put in place legal mechanisms to liberalize the movement of goods among signatory states and instituted a negotiating apparatus for the successive lowering of tariffs and non-tariff barriers to the movement of such goods. 18 In order to multi-lateralize the effects and endeavors of trade liberalization, the adherents to GATT 1947 (and, subsequently, the member states of the WTO) undertake to extend the trade preferences conferred on any single member state or other trading partner to all member states. 20 The mechanisms employed are the nondiscrimination obligations of national treatment and most favored nation, which require that the member states treat the goods and services of other member states no less preferentially than domestic goods and services are treated. 21 In effect, each state party agrees to allow the goods and services of WTO member states to compete within its territory on an equal footing with one another and with the domestically produced "like," substitutable and/or competitive products and services. 22 20. GATT 1947, supra note 2, art. I, § 1. Article I of GATT 1947 spells out the most favored nation obligation of member states:
With respect to customs duties and charges of any kind imposed on or in connection with importation or exportation or imposed on the international transfer of payments for imports or exports, and with respect to the method of levying such duties and charges, and with respect to all rules and formalities in connection with importation and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of Article III, any advantage, favour, privilege or immunity granted by any contracting party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties.
Id.
21. Id. art. III, § § 1, 2. Article III of GATT 1947 lays out the National Treatment obligation. Article III, section 1 and 2 specify that:
1. The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production. 2. The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.
22. The jurisprudence of the WTO Appellate Body has fleshed out the criteria for likeness, substitutability and nondiscrimination under the provisions of GATT 1947 and GATT 1994. See, e.g., Appellate Body Report, Japan-Taxes on Alcoholic Beverages, WT/D58/AB/R, WT/DS10/AB/R, WT/DS11/AB/R (Oct. 4, 1996) ; WTO Appellate Body Report, Korea-Taxes on Alcoholic Beverages, WT/DS75/AB/R, WT/DS84/AB/R (Jan. 18, 1999); Appellate Body Report, Chile-Taxes on Alcoholic Beverages, WT/DS87/AB/R, WT/DS110/AB/R (Dec. 13, 1999) . SAINT A key exception to the non-discrimination doctrines is found in Article XXIV of GATT 1947, which allows states parties to GATT 1947 (and subsequently, WTO member states) to enter into regional trading arrangements such as common markets, customs unions and free trade areas. 23 Pursuant to the exception, the member states may extend more preferential treatment to members of the regional trading arrangement (in seemingly blatant violation of the GATT's non-discrimination provisions) so long as the net impact on trade with the remaining member states who are non-parties to the regional trading arrangements is not negative. 24 Additionally, all such regional trading arrangements are to be notified to and examined by the WTO. 25 23. Article XXIV, sections 4 and 5 of GATT 1947 state: 4. The contracting parties recognize the desirability of increasing freedom of trade by the development, through voluntary agreements, of closer integration between the economies of the countries parties to such agreements. They also recognize that the purpose of a customs union or of a free-trade area should be to facilitate trade between the constituent territories and not to raise barriers to the trade of other contracting parties with such territories. 5. Accordingly, the provisions of this Agreement shall not prevent, as between the territories of contracting parties, the formation of a customs union or of a free-trade area or the adoption of an interim agreement necessary for the formation of a customs union or of a free-trade area . . . . GATT 1947, supra note 2, art. XXIV, § §, 4, 5. See infra Part III.A (discussing different types of regional trading arrangements).
24. Article XXIV, sections 5(a) and 5(b) of GATT 1947 specify that the creation of the RTA shall not impose new or additional barriers to trade for member states not party to the RTA:
(a) with respect to a customs union, or an interim agreement leading to a formation of a customs union, the duties and other regulations of commerce imposed at the institution of any such union or interim agreement in respect of trade with contracting parties not parties to such union or agreement shall not on the whole be higher or more restrictive than the general incidence of the duties and regulations of commerce applicable in the constituent territories prior to the formation of such union or the adoption of such interim agreement, as the case may be; (b) with respect to a free-trade area, or an interim agreement leading to the formation of a free-trade area, the duties and other regulations of commerce maintained in each of the constituent territories and applicable at the formation of such free-trade area or the adoption of such interim agreement to the trade of contracting parties not included in such area or not parties to such agreement shall not be higher or more restrictive than the corresponding duties and other regulations of commerce existing in the same constituent territories prior to the formation of the free-trade area, or interim agreement as the case may be . . . . GATT 1947, supra note 2, art. XXIV, § § 5(a)-(b).
25. Id. art. XXIV § 7(a). Member states are required to inform the WTO of their formation of and/or participation in RTAs. Article XXIV, section 7(a) of GATT 1947 specifies that:
[a]ny contracting party deciding to enter into a customs union or free-trade area, or an interim agreement leading to the formation of such a union or area, shall promptly notify the Contracting Parties and shall make available to them such information regarding the As a consequence of the exception provided by Article XXIV, regional trading arrangements (and thus, regional trade liberalization) have flourished alongside the multilateral trade liberalization encapsulated in and stimulated by the GATT/WTO system. Seemingly counter intuitively, 26 the period following the successful completion of the Uruguay Round of trade negotiations and formation of the WTO has witnessed a remarkable increase in the creation of regional trading arrangements. 27
B. An Incomplete Liberalization
Throughout this process of continual liberalization, the fundamental and mostly unspoken underlying concept of labor as an immobile factor of production (truly analogous to immobile land) has not been institutionally challenged. 28 The multilateral trade liberalization undertaken through the WTO and most examples of regional trade liberalization (with the marked exception of the European Union) have neglected the liberalization of labor. That neglect betrays both fundamental trade liberalization theory and classical and neoclassical economic theory.
proposed union or area as will enable them to make such reports and recommendations to contracting parties as they may deem appropriate. 26. The post-WTO increase in the formation of RTAs is counterintuitive in light of the volume of trade affected by negotiated gains in the liberalization of trade attained through the Uruguay Round. Yet the increasing resort to RTAs by member states representing every stage of economic development suggests, among possible explanations, that the Uruguay Round achievements do not satisfy the trading needs of the member states, that greater liberalization can be achieved through RTAs, or that the factors driving the increase in RTA formation are not solely related to trade considerations.
27. Compare the number of notifications for RTAs that preceded the WTO with the number of notifications that have followed the WTO's formation. Pursuant to classical and neoclassical theory, labor is one of the principal factors of production. 29 Trade liberalization theory touts the welfare enhancing benefits that are to be gained through removal of barriers to the movement of both factor inputs (such as capital) and finished and unfinished products or goods. However, the movement of labor, a fundamental production input, is ignored. Instead, dominant trade liberalization policy efforts assume, without examination, the immobility of labor as a factor of production. At the same time, mass migratory movements by labor representing all levels of skills 30 reveal a deep disjuncture between the rhetoric and reality of trade liberalization.
Through the mechanism of trade liberalization, economic forces and actors are unleashed to act trans-nationally and globally. At the same time, via neglect in trade liberalization policies and active construction of barriers, states and some vested interests oppose and encumber the movement of labor. That neglect constrains the ability of both individual workers and labor acting collectively to respond fully to transnational economic stimuli or to participate actively in globalization as autonomous economic actors.
Moreover, because labor may not easily undertake transnational movement to either exit or enter individual domestic markets, this blind spot in trade liberalization also stymies the ability of individual states to flexibly adjust the factor inputs into their domestic economic production in response to changes in the demand for labor. 31 Labor liberalization would allow the unemployed in a 29. The other classical factors of production are capital and land. Additional inputs into production include entrepreneurship and technology. Labor, of course, differs from the other factors of production by virtue of its humanity and is more than a mere input into production. The failure of the contemporary trade liberalization project to recognize and implement labor's equal status as a factor of production and to deploy a holistic economic conceptualization of labor undermines the trade liberalization project. labor-rich economy to find employment in labor-poor economies where such employment openings may otherwise not have been filled. At the same time, a labor-poor economy engaged in labor-intensive production would be able to increase the availability of labor through labor liberalization policies that welcome the influx of new labor. 32 The failure to challenge the assumed immobility of labor flies in the face of evidence of the adjustability and mutability of factor inputs and of comparative advantage. For example, state intervention in adjusting the quality, nature or characteristics of factor endowments may fundamentally alter an economy's comparative advantage. 33 Alternatively, an economy that is rich in labor but poor in capital may, through the import of capital, transform its comparative advantage from production of low-capital to more sophisticated capital-intensive products. 34 In both cases, the flexibility and ease of adoption of different policies by individual economies would be enhanced by the liberalization of labor.
Furthermore, the increasing interdependence of economies would be openly acknowledged in political and economic discourse and policy making.
C. Labor Liberalization Explained
In the context of multilateral trade liberalization as currently implemented, labor is conceptualized as subordinate to and/or subsumed within the production of goods and services. The labor liberalization advocated here would not commoditize labor in order to facilitate its increased exploitation in economic activity by other actors, such as states or other entities. Instead, this article's advocacy of the liberalization of labor within the broader trade liberalization project would free labor on three levels: First, labor would be liberalized from its current conceptualization as a mere immobile input into the production of goods and services. Second, labor would be liberalized from the state border constraints that have sought to limit its trans-border movement and have therefore rendered it more easily exploited. As an autonomous economic unit, labor could seek out the markets where demand is highest and labor is most highly valued and compensated. Third, labor liberalization would 32. An obvious example is the United States throughout most of its history: African slaves, European immigrants (including indentured servants) and Asian and Latino laborers have provided a much-needed and frequently involuntary labor supply during various eras. 33. Or, through government intervention in education, for example, an economy's qualitative comparative advantage in labor may be transformed from low-skilled to high-skilled labor.
34. Similarly, through the import of technology and/or capital, an economy that is not amply endowed with land may nevertheless efficiently utilize its land acreage for production of goods that are more typically produced by an economy that is richly endowed with land as a factor of production. SAINT LOUIS UNIVERSITY PUBLIC LAW REVIEW [Vol. XXVIII:71 democratize access to the benefits of trade liberalization by increasing labor's opportunities to seek out the newly created economic benefits. Freed of the constructed state border barriers, labor would be liberalized to engage in its own decision making and thereby conduct its own cost-benefit analysis and choice of the utility of movement or non-movement to a new employment market.
D. Consequences of the Omission of Labor Liberalization
The failure to liberalize labor results in distortive effects in the global market for labor. 35 While domestic capital producers and consumers are allowed to respond to increased competition originating from outside domestic state borders, labor is prevented from freely and fully responding to the economic stimuli in a productive manner. That is, labor may lose its utility in the then-existing production framework of the domestic economy (i.e., become unemployed or underemployed) because of exposure of domestic producers to trans-border competition in goods, services, capital, and/or ideas. However, labor itself is prevented from competing trans-nationally due to restrictions on trans-border employment opportunities. In addition, and more importantly, the dislocation of labor from overwhelmed domestic producers who decrease their production levels in response to increased competition leads to an oversupply of labor in the domestic economy. Yet, that labor is, in large part, prevented from responding productively to increased trans-border economic opportunities by state constructed and defended borders and barriers to entry. 36 Nevertheless, the contrast between the economic incentives available in domestic and trans-border markets has resulted and is resulting in the movement of labor responding to those economic stimuli. 37 Further, the legally enforced immobility of labor and the legally prohibited movement supported by some dominant economic interests lead to exploitation of labor in both home and target economies. The oversupply of labor (increased unemployment or underemployment) in State A drives down or freezes the wages offered to State A's labor. It is the undocumented and quasi-personhood status of illegally mobile labor in State B, and not only the mere presence of 35. DOUGLAS S. MASSEY ET AL., WORLDS IN MOTION: UNDERSTANDING INTERNATIONAL MIGRATION AT THE END OF THE MILLENNIUM 14 (1998) ("Border controls reduce the applicability of standard economic models by impeding the free circulation of labour as a factor of production, and, consequently, preventing the development of international migration to its fullest potential.").
36. See, e.g., Caroline Brothers, European Union Passes Measure Allowing Migrants to Be Detained 18 Months, N.Y. TIMES, June 19, 2008, at A6 (discussing the passage of a European Commission Directive mandating stricter standards and requiring the return (deportation) of migrants to their countries of origin).
37. See, e.g., MASSEY, supra note 35, at 277. that labor, that facilitates the exploitation of labor in State B and may drive down the wages of domestic labor there. 38 In addition, the continued assumption and would-be enforcement of labor immobility allows capital to substitute capital and labor trans-nationally and to "price discriminate" in its compensation of labor. Manufacturers and some service providers are able to outsource production to pools of cheap labor held immobile by the national borders of host states. 39 Service providers whose services must be provided in situ, such as landscapers and roofers, are able to access the cheap labor of the undocumented worker who, due in part to the legal quasi-personhood imposed by the state, accepts lower wages than does the domestic labor force. 40 That acceptance and willingness on the part of the worker who is illegally present exerts a downward pressure on the wages of some labor providers in the host economy. 41 PART III-WESTERN HEMISPHERE REGIONAL TRADE AGREEMENTS: LABOR LIBERALIZATION AVOIDED
As a result of the transnational economic forces it unleashes, trade liberalization constitutes a built-in challenge to state sovereignty and mastery over state territory. 42 41. In the United States, for example, the increase in "illegal" immigration stems from the increased dislocation in foreign (Mexican and other) labor markets and economic incentives to undertake transborder movement created by incomplete labor liberalization and globalization coupled with the increased U.S. border security and enforcement.
42. This notion appears to be so obvious as to not require an explicit statement: Through trade liberalization agreements, states limit the flexibility of their legislative and policymaking options with respect to trade. Trade in services, goods, capital, etc., is progressively freed from state control. The proliferation of politically motivated regional trade agreements such as the U.S.-Israel free trade agreement may indicate an unenunciated acknowledgement of the integrative forces unleashed by trade liberalization. The political purpose is to more closely bind SAINT LOUIS UNIVERSITY PUBLIC LAW REVIEW [Vol. XXVIII:71
integrative of economies. Globalization and its engine, trade liberalization, unleash integrative processes despite the best efforts of their wielders to limit the scope of trade liberalization's effects to selected aspects of domestic economies. Confinement of trade liberalization to the movement of goods, capital, services and ideas attempts to deny the inchoate and irrepressible integrative processes in which globalization and trade liberalization are clothed. 43 However, the benefits anticipated from the liberalization of the movement of goods, services and capital are incomplete where the liberalization of labor is not also undertaken. State participants in regional trading arrangements appear to contemplate undertaking the liberalization of labor only within the context of deliberate/conscious initiatives toward deeper integration of member state economies. In the Western Hemisphere, despite negotiations and agreements to increase the integration of individual economies through regional trading arrangements and the goals of labor liberalization espoused by member states, the plans to liberalize labor are a largely stillborn part of a rhetoric that has not become reality.
A. General Introduction to Regional Trade Agreements
Regional trading arrangements-the adoption of trade liberalization policies among groups of usually neighboring states-pre-existed the GATT's multilateral trade liberalization endeavor. 44 Article XXIV of GATT 1947 provided an exception to the GATT's nondiscrimination principles so that preexisting regional trading arrangements did not violate the obligations of the GATT signatories. 45 As a consequence, regional trading arrangements continued to be formed throughout the pre-Uruguay Round functioning of the GATT, with the number of such arrangements accelerating substantially after 1994. 46 
Espoused Purpose(s) of Regional Trading Arrangements
The goals of state parties to regional trading arrangements usually include the economic development of domestic economies through the increase in the member states in the regional trade arrangements to each other. In other words, the integrative effect of economic interdependence is intended to solidify political affinities.
43. The essentially integrative aspects of trade liberalization may have been masked by the long period of stasis (the Cold War) that followed the Bretton Woods process, which, among other things, prevented the formation of the International Trade Organization, which had been envisioned as the institutional embodiment of Bretton trade volumes among member states. 47 For example, pursuant to CARICOM's Revised Treaty of Chaguaramas, 48 the objectives of the regional grouping include: "improved standards of living and work [,] full employment of labour and other factors of production[, and] accelerated, coordinated and sustained economic development and convergence . . . ." 49 Other underlying factors that contribute to the formation of such arrangements include the geographical proximity of the member states. 50 Further, pre-existing political, social, cultural or historical ties may strengthen the economic calculus and help overcome some barriers to entering into the arrangements. 51 These underlying contributing factors are not without economic import; they may confer economic and institution building benefits to the regional trading arrangement. 52 The classic distinctions among RTAs are the free trade area, the customs union and the common market. 53 The free trade area is a misnomer. Trade among member states does not become completely free, but it becomes freer than it had been prior to entry into the RTA by virtue of lowering tariff and non-tariff barriers to the movement of goods. 54 The customs union goes a step further by imposing a common external tariff on goods originating from outside the regional grouping while further lowering the barriers to trade among member states. 55 The common market is the true free-trade area. Member states remove all barriers to the movement of all factors of 47. The economic development takes place as the increased trade levels stimulate the utilization of Individual domestic factors of production in producing the trade goods and services.
48 production, thus integrating their economies, while maintaining common external tariffs and other barriers to the entry of products and factors of production that originate outside the member states. 56 That traditional typology is now inadequate. Contemporary regional trading arrangements exhibit a variety of forms that almost defy categorization. Extant examples include the liberalization of barriers with respect to particular economic sectors, agreements between established RTAs and individual countries, 57 and agreements between two existing RTAs and a neighboring country that is a member of neither RTA. 58
B. Selected Major Western Hemisphere RTAs
The Western Hemisphere regional trading arrangements discussed in this article 59 59. Although there are other RTAs in the Western Hemisphere (for a complete list of RTAs in the Western Hemisphere, see, e.g., SICE, http://www.sice.oas.org/agreements_e.asp), CARICOM, MERCOSUR, NAFTA and DR-CAFTA were selected for detailed analysis in this article because of the diversity that these RTAs represent. These include, for example, targeting varying economic goals (such as gradual integration versus market access) and political purposes, common history, disparate global economic importance of member states and of individual RTAs, the similarity and differences of economic development status among member states, and differences in volume of trade. Collectively, CARICOM, MERCOSUR, NAFTA and DR-CAFTA represent the array of experiences in the Western Hemisphere, which include diversity of geographic regions and historical experiences, as well as a spectrum of political and economic power in the region and globally. CARICOM, MERCOSUR, NAFTA and DR-CAFTA offer a variety of avenues for analysis-the role of geographic contiguity, historical rivalries and, for the majority of the member states, the transition from being countries of emigration to countries of immigration with a consequent tradition of mobility among their population. In addition, the member states and RTAs discussed here include the two principal legal traditions (civil and population and volume of trade affected, as well as with respect to the types and levels of connections among the member states. All four of the RTAs seek to further increase economic activity and trade among member states through successively decreasing the tariff and non-tariff barriers to intra-regional trade in goods. In some cases via amendments, 60 each of the RTAs also lowers barriers to trade in services and establishes legal regimes to emplace minimum standards for the protection of intellectual property and foreign direct investment. 61 1. CARICOM CARICOM is a regional grouping primarily composed of former British island colonies in the Caribbean. 62 Former British colonies Belize and Guyana, located on the Central American and South American mainland, respectively, and former Dutch colony Suriname, are also member states. 63 CARICOM was created by the 1973 Treaty of Chaguaramas, 64 and is the smallest and oldest of the RTAs discussed in this article, affecting a population of 14 million. 65 Key among the goals of this RTA is the creation of a common market and the economic development of the member states. According to the Preamble of the Revised Treaty of Chaguaramas, the objectives of the regional grouping includes "the international competitiveness demanded by the process of globalization . . . and the free movement of capital, labor, and technology," among others. 66 CARICOM's foundational treaty was amended in 1989 to enhance the provisions geared toward the development and implementation of a common market and to bolster the institutional framework of the organization. 67 73. NAFTA is the largest RTA in terms of volume of trade and, due to the status of the United States in the Western Hemisphere, is probably the most significant in the political sphere.
74. The Preamble states: "[T]his Treaty must be viewed as a further step in efforts gradually to bring about Latin American integration," and speaks of "increasingly close ties between [the] peoples" of the member states. Treaty of Asunción, supra note 49.
75. Article 1 states: "The States Parties hereby decide to establish a common market, which shall be in place by 31 December 1994 and shall be called the 'common market of the southern cone' (MERCOSUR)." Among the mechanisms that will be included in the formation of the common market are "[t]he free movement of goods, services and factors of production between countries . . . ." Treaty of Asunción, supra note 49 (emphasis added).
76. See PORRATA-DORIA, supra note 71, at 17-21 (discussing similarities between the Brazil-Argentina and the France-Germany relationships, such as historic enmities and the similarity in economic relationships between the two states).
NAFTA
In 1994, the United States, Mexico and Canada executed NAFTA, 77 creating the largest regional grouping in the Western Hemisphere in terms of volume of trade and size of the population of the member states. The purpose of the establishment of the free trade area was to eliminate trade barriers among the member states, promote fair competition, increase investment opportunities and protect intellectual property rights. 78 The goals expressed in contemporaneous statements by the leaders of the three member states included, among other things, increasing trade among the member states in order to spur economic growth and increase member state prosperity. 79 The NAFTA was extremely controversial in U.S. domestic politics and continues to evoke strong negative views and rhetoric from some politicians and a number of civil society groups. 80 
DR-CAFTA
The Dominican Republic-Central American Free Trade Area Agreement, executed on August 5, 2004, among the United States, the Dominican Republic and several Central American countries, 81 replicates many of the provisions and characteristics of NAFTA. 82 As is the case with NAFTA, a key goal of DR-CAFTA is to foster economic development and economic activity by 77 increasing trade among the member states. Although the agreement encountered some resistance among the polity in at least one of the member states, 83 through successive signatures and ratifications the RTA is now in force. 84 The analysis of the four RTAs identifies a gap between both the purposes of and the rhetoric employed by, on the one hand, the CARICOM and MERCOSUR parties, and the NAFTA and DR-CAFTA parties on the other. That gap stems from the economic integration and common market formation goals espoused by CARICOM and MERCOSUR, which contrast with the more superficial relationships sought by the NAFTA and DR-CAFTA parties. 85 For the latter pair of regional trade arrangements, labor liberalization is addressed only indirectly as part of the liberalization of trade in services.
C. Overview of Treatment of Labor Liberalization under the Four Western
Hemisphere RTAs
The treatment of labor liberalization in the four referenced regional trading arrangements in the hemisphere falls into two categories. In one category are CARICOM and MERCOSUR, pursuant to which the member states claim to aspire to a fundamental integration of their economies by creating a common market. 86 In the second category are NAFTA and DR-CAFTA, both of which attempt to capture the preferential market access benefits of regional trade liberalization while holding at bay the human aspect of the inevitable process of integration of member state economies. movement of community nationals. 87 However, to date, commitments to labor liberalization have been limited to a small subset of CARICOM nationals. 88 Movement is restricted to certain categories of labor, such as professionals, skilled artists and sports figures. 89 An additional provision, an establishment clause, liberalizes movement of community nationals and legal entities for purposes of establishing a business entity in another CARICOM member state. 90 Despite the limited implementation of the goal of free movement of community nationals (and, therefore, of labor liberalization) and in spite of existing state barriers, anecdotal evidence suggests the reality of substantial intra-regional labor movement among CARICOM states and between CARICOM states and other states and regions. 91
MERCOSUR
The Treaty of Asunción enumerates as one of its goals the liberalization of all factors of production 92 and the creation of a single market. 93 Nevertheless, 87. The Preamble of the Revised Treaty of Chaguaramas speaks of member state awareness "that optimal production by economic enterprises in the Community requires the structured integration of production in the Region, and particularly, the unrestricted movement of capital, labour and technology." Revised Treaty of Chaguaramas, supra note 48 (emphasis added).
88. While, in Article 45, the member states commit themselves "to the goal of free movement of their nationals within the Community," Article 46 limits the scope of that seeming liberalization. Id. arts. 45-46.
89. The Revised Treaty of Chaguaramas accords the right to seek employment in the jurisdiction of member states to "(a) University graduates; (b) media workers; (c) sportspersons; (d) artistes; and (e) musicians, recognised as such by the competent authorities of the receiving Member States." Id. at art. 46. The legal tradition of the member states requires that treaty commitments must first be transposed into domestic law in order to become effective. Bravo, supra note 9, at 192-94.
90. Revised Treaty of Chaguaramas, supra note 48, arts. 30-34 (prohibiting the imposition of new barriers to the right of establishment of the nationals or domestic legal entities of another member state). The establishment clause may be viewed as a capital liberalization mechanism rather than one of labor liberalization. 91. For example, there is significant economic migration from Jamaica, a CARICOM member state, to the Dutch territories in the Caribbean, such as St. Martin and Aruba, and to the United States. Because of the paucity of CARICOM-generated statistical information on intraregional movement, this statement is based on anecdotal sources, such a newspaper reports and the author's own observations. St. Martin Moves on Immigration Problem, JAMAICA GLEANER, Jan. 25, 2007, available at http://www.jamaica-gleaner.com/gleaner/20070125/news/new66.html (discussing St. Martin initiative to limit illegal migration with efforts directed at Jamaica, Dominica, Guyana and Suriname). Jamaica itself is a destination for labor from other states. See, e.g., Haitian Dancers Fire Up North-Coast Clubs, JAMAICA GLEANER, July 6, 2008, available at http://www.jamaica-gleaner.com/gleaner/0080706/lead/lead3.html (discussing the smuggling of Haitian women to work as dancers in Jamaican clubs).
92. Chapter 1, article 1 provides in pertinent part that the "common market shall involve: The free movement of goods, services and factors of production . . . ." Treaty of Asunción, supra note 49, ch. 1, art. 1 (emphasis added). SAINT LOUIS UNIVERSITY PUBLIC LAW REVIEW [Vol. XXVIII:71 like CARICOM (and perhaps even more so than CARICOM), labor has not been liberalized by the regional grouping. The rhetoric of the single or common market is undercut by the lack of adoption or implementation of provisions that would allow labor to respond to the economic incentives and forces created by the liberalization of other aspects of the constituent domestic economies of member states. Instead, MERCOSUR has followed the cosmetic course of appearing to increase or shore up the substantive protection of labor standards, 94 while largely ignoring the pressure to liberalize labor as one of the classic factors of production. Despite this apparent foot dragging, the creation of the Sociolaboral Commission and other efforts at standard setting with respect to the rights and treatment of migrant workers may imply member states' tacit acknowledgment of the reality of substantial intra-regional movement of labor-a reality that is in tension with member states' reluctance to undertake obligations to officially open their borders to host such labor.
NAFTA
An underlying, if un-enunciated, goal of NAFTA was the immobilization of Mexican labor-the desire and intent that Mexicans would, through the operation of NAFTA, have a greater economic incentive to remain behind the Mexico-United States border, thus breaking (or, at the very least, significantly decreasing) the cycle of seasonal trans-border movement to the United States. 95 With respect to labor, the purpose of NAFTA is to impose labor immobility through economic development, not to liberalize labor. The expectations of the governments of the NAFTA member states were that higher levels of foreign direct investment and consequent job creation in Mexico, together with upward equalization of wages, would stem immigration of low-skilled labor to the United States. 96 As a result, NAFTA does not provide for the liberalization 93. Chapter 1, article 1 states: "The States Parties hereby decide to establish a common market, which . . . shall be called the 'common market of the southern cone' (MERCOSUR)." Id. ch. I, art. 1.
94. In 1998, through the adoption of the Sociolaboral Declaration, MERCOSUR created the Comision Sociolaboral del MERCOSUR, whose purpose is to provide a policymaking and factfinding forum related to regional labor standards. of labor and allows for the movement of skilled labor only. 97 For example, through the introduction of the Trade NAFTA (TN) visa in the United States, which includes an application process that may be more stringent and arduous for Mexican applicants, skilled labor from Mexico and Canada may seek temporary trans-border employment in the United States. 98 However, NAFTA does not create unfettered rights of nationals of member states to enter the labor market of another member state. 99 
DR-CAFTA
In DR-CAFTA, the United States turned its back on the narrow opening to the liberalization of labor represented by the TN visas. The provisions of DR-CAFTA, which reflect the snowballing increase in anti-immigrant sentiments in the United States, are even more hostile to the liberalization of labor than is NAFTA. The TN visa provisions of NAFTA are omitted from DR-CAFTA, and DR-CAFTA neither creates an analogous visa category nor expands upon the NAFTA skilled labor visa category that allows the temporary movement of skilled labor. At the same time, DR-CAFTA replicates the provisions of NAFTA that specifically withhold the prospect of rights of member state nationals to access another member state's labor market. 100 99. Article 1607 of NAFTA carefully enumerates (and limits) the provisions that affect the immigration laws of the NAFTA and states: "Except for [specified chapters], no provision of this Agreement shall impose any obligation on a Party regarding its immigration measures." NAFTA, supra note 61, art. 1607.
100. The language of both NAFTA and DR-CAFTA echo the language of the GATS, which makes clear that the liberalization of trade in services and the consequent removal of barriers to the movement of some agents of service providers do not create rights to access the labor markets of member states. See NAFTA, supra note 61, ch. 12, art. 1201 § 3, which provides in pertinent part that:
Nothing in this Chapter shall be construed to . . . impose any obligation on a Party with respect to a national of another Party seeking access to its employment market, or employed on a permanent basis in its territory, or to confer any right on that national with respect to that access or employment . . . . SAINT NAFTA, DR-CAFTA conveys the superficial impression that it requires the maintenance of existing labor standards within member states and that it prohibits efforts to lower such standards in response to the liberalization of trade among the member states. 101 However, those protections appear to be illusory. 102
D. Analysis of Treatment of Labor under the Four Western Hemisphere RTAs
Contemporary RTAs in the Western Hemisphere address the issue of labor through the use of three principal mechanisms. The first mechanism is a manifestation of linkage concerns-in this case, "trade and . . . labor." 103 It consists of the introduction of provisions in the RTA or connected to the RTA that appear to offer the maintenance and enforcement of existing domestic law labor standards by member states after entry into force of the RTA. 104 The provisions appear to be aimed at the protection of labor standards within and by member states that might otherwise not have the capacity to withstand Similarly, DR-CAFTA states: "This Chapter does not impose any obligation on a Party with respect to a national of another Party seeking access to its employment market." DR-CAFTA, supra note 81, art. 11.1 § 5. 102. The NAALC has provided little restraint against the lowering of labor standards within the domestic law of the NAFTA parties, and there is little prospect that the labor provisions of DR-CAFTA will have greater protective effect on the labor standards of parties to that agreement. downward pressures on those standards. 105 However, in the case of NAFTA (and perhaps of DR-CAFTA as well), the provisions' purpose was to protect the jobs of workers in the more highly compensated labor markets of more powerful member states through elimination of a potential incentive for the trans-border movement of capital that might be tempted to access the lower cost trans-border labor market. 106 The would-be protectionist aims are evidenced by subsequent lackluster impact of these provisions on NAFTA parties and the ineffectiveness of deploying the provisions to maintain and enforce labor standards. 107 A second mechanism consists of provisions aimed at the liberalization of trade in services. Here, trade in services is liberalized and the free movement of capital (foreign direct investment) is enhanced by allowing the limited movement of human agents of service providers. 108 A third mechanism employed is the enumeration of specific categories of labor providers that may move freely among member states. Some examples 105. See, e.g., Blackett, supra note 104, at 940-41 (noting that,"as individual micro-States, which face trade liberalization and the need to compete to attract foreign investment, Caribbean nations need mechanisms to address sensitive policy issues in a collective manner to avoid undesirable forms of competition"). The NAALC was proposed as a condition for congressional ratification of the controversial NAFTA, and was designed to limit illegal migration between the United States and Mexico, and the luring of jobs and investments away from any of the Parties. 109 An additional category of trade liberalization provisions that may tangentially impact the liberalization of labor is an establishment clause, which permits the trans-border movement of member state nationals for the purpose of establishing entrepreneurial business ventures. 110 Analysis of the RTAs' provisions and implementation reveals a second gap: 111 that between the rhetoric employed within the CARICOM and MERCOSUR regional trading arrangements and the implementation actually effected within them. Both CARICOM and MERCOSUR's espoused primary purpose is to create a common market, and both of these RTAs have established a common external tariff. However, although both have discussed, alluded to and, in the case of CARICOM, provided in constitutive instruments for, labor liberalization as part of the creation of that common market, the implementation of these provisions has been much slower than has been the implementation of the elimination of barriers to, for example, the movement of goods or capital.
On the other hand, NAFTA's and DR-CAFTA's treatment of labor functions as an express denial of the integration process, in defiance of the inescapably integrative processes stimulated by trade liberalization. NAFTA's purpose with respect to labor and its mobility was and continues to be the reverse of labor liberalization. 112 The member states' expectation was that labor would be frozen in place through the economic forces created by the liberalization of capital and goods. That plan proved fruitless and, indeed, was a direct result of policy makers and negotiators ignoring the pre-existing, deep trans-border labor market links between Mexico and the United States. 113
PART IV-BARRIERS TO LABOR LIBERALIZATION
The reasons for the neglect of labor liberalization within regional trading arrangements are similar to those that underlie the neglect on the multilateral level. The barriers to the liberalization of labor are conceptual, economic, social, psychological and political. 
A. Conceptual Barriers
Fundamental conceptual understandings underlie the neglect (and even rejection) of labor liberalization. Linked to those conceptual understandings is a fear of change. The first and most far-reaching of those conceptual understandings is an unquestioning assumption of the trans-border immobility of labor. That conceptualization coexists uneasily with the deployment of state immigration and national security laws aimed at thwarting the movement of labor. 114 The second conceptual barrier is the vastly influential unarticulated conception of capital or goods as neutral, especially as contrasted with labor. This is incorrect. The introduction of a new product or good may transform the culture and economy of a given society. For example, the owners of capital may demand concessions and changes from the leadership and population of State A, which may lead to transformation of the culture. 115 Those transformations span the gamut of social, cultural, economic and political spheres. 116 The effects of capital infusions and introduction of new goods may be no more subject to easy state control than is labor, in either its individual or group forms. 117 A third conceptual cause of the neglect of labor is the (perhaps willful) lack of understanding of policymakers and politicians that trade liberalization is inherently integrative, fostering the interdependence of individual economies and societies. The attempts to limit integration so as to constrain labor's responsiveness to economic incentives creates distortive effects in individual domestic economies, as well as opportunities for exploitation within the global market for labor.
A fourth potential conceptual barrier is a misunderstanding and fear of the consequences of the liberalization of labor. The labor liberalization advocated here would not serve to commoditize labor so as to facilitate labor's increased exploitation by others, but to free labor of constraints that now prevent it from seeking the most competitive compensation levels. 118 The liberalization of labor would serve the human rights of individual labor providers, not sacrifice those rights for the economic purposes of others.
A fifth conceptual barrier that underlies the neglect of labor liberalization is the non-holistic conceptualization of humans as economic actors. It is difficult to conduct holistic economic analysis that conveys a complete analysis of human beings as economic actors-both producers and consumers, as well as actors and re-actors in creating and responding to economic forceswho at the same time possess the status of bearers of fundamental rights under international and domestic law. Humans are intrinsically economic actors in the roles of both producers and consumers. However, in their role as "labor" they are often analyzed and conceived of as inherently immobile and belonging to a particular state.
Sixth, political concepts such as statehood and sovereignty, and the consequent protectionism, also have an impact. 119 They underlie the contemporary model of trade liberalization, which functions as an instrument of power politics instead of as a mechanism for enhancing welfare for all economic participants. From the political division into nation-states arises the dominant atomized nation-state world view, as opposed to a universalized and globalized perspective. The atomized view of the world results in the gap between the rhetoric and language of globalization and the domestic nationstate interests that are pursued by policy makers and politicians. 120 Finally, the psychological mechanisms that allow humans to adjust and continue to function in the face of apparent injustice and random sufferingthe human belief in the fundamental justice of the human condition, that individuals get what they deserve-plays a key role. 121 The belief in a just world allows the more privileged onlooker to blame the victim and to maintain continued belief in the essential justice and ordering of human and societal interactions. 122 If undocumented migrants are exploited, they are to blame for their condition, so that the structural causes and the injustice of barriers to their access to worthwhile employment conditions are not widely or fundamentally questioned.
B. Psychological Barriers
The psychological barriers to labor liberalization as an inherent part of trade liberalization are based on a fear of the "Other," cultural protectionism and a deeper underlying fear of change. Nation-states and their citizens rely on a mythos of homogeneity, and human psychology naturally distinguishes between "us" and "them," the in-group and the out-group. 123 Labor liberalization appears to be unthinkable because fear of the Other requires that the Other be held at bay and prevented from entering the body politic. That entry, it is feared, will bring to the host society both danger from the stranger within as well as change.
However, change, including cultural transformation, is inevitable and comes subtly and inevitably will-they or nil-they to both isolationist and open societies. The flexible, open and transparent society may be able to welcome change on its own terms and direct the path of its flow. By utilizing a longterm time horizon, it is possible to appreciate the benefits of openness and the ability to harness change. For example, in the United States, the historically dominant practice of welcoming immigrants brought the transformation of waves of the "Other" into "Americans;" the society was transformed (as it inevitably would have been), and positive economic benefits were realized. 124 The dynamism, richness, strength and power of the United States experience would have been impossible had the borders of the United States been closed to the Others who both voluntarily entered in search of economic opportunity and were involuntarily consigned to enslavement to the economic benefit of others. 125 
C. Social Barriers
The psychological barriers (fear of the Other, fear of cultural transformation and change) are intimately intertwined with the social causes of the failure to address labor liberalization. Fundamentally, the fear of the Other underlies the floodgates argument-the notion that, if the barriers to entry are liberalized through trade, the domestic life, culture, economy and polity will be swamped by a flood of foreign-sourced Other labor. 127 Intrinsic in this fear is the apprehension that the Other cannot be assimilated and that the native will be dislocated and outnumbered. This fear is enhanced by the use of a historically short and blinkered time horizon. The previously mentioned example of the United States as a long-term beneficiary of foreign-sourced trans-border labor is a key example that undermines the power of this threatening image. 128 Further, the historical evidence suggests that the flows of labor are selfcorrecting. The vast majority of Italians and Swedes did remain in Italy and Sweden during the height of Italian and Swedish migration to the New World. 129 There are built-in checks to the prospect of floods of new labor overwhelming the infrastructure and people of a given state. Firstly, information asymmetries are not as stark as they were during the previous eras of economically driven world migration. 130 Would-be economic migrants (labor attempting to sell its services to the most profitable bidder) are better able to gauge the existence or non-existence of opportunities for employment in a given location. The flow of responsive labor will rise and fall in response 126 to the economic stimuli of individual labor markets. Secondly, for a number of reasons, including fear of the new and of the difficulties of adjustment to a new society and culture and diminished social status as the Other, many individual purveyors of labor will not wish to leave familiar social and cultural circumstances. Thirdly, as excess (unemployed or underemployed) labor leaves State A for State B, thus decreasing the domestic supply in State A's labor market, the compensation paid to labor in State A may rise and give late movers incentives to continue to remain at home in order to take advantage of the improved compensation in the domestic labor market. Other built-in checks include sticky domestic obligations, such as patriotism or familial and/or other obligations.
D. Economic Barriers
The economic barriers to the liberalization of labor are intimately connected with the conceptual and psychological barriers discussed earlier in this Part. Those economic rationales are varied and wide-ranging. They include fear of the economic consequences of the liberalization of labor, protectionism for entrenched interests and an unconscious bias toward the benefits to be derived from and desirability of capital.
Principal among the feared economic consequences is the danger of downward wage equalization. 131 The lowering of barriers to the movement of labor will, it is feared, expose domestic workers to competition which, through over-supply, will cause the compensation of labor in the broad domestic market to decrease. This fear appears to be valid but is both too narrowly focused and suffers from an overly short-term perspective. Domestic labor throughout the world already is exposed to competition. 132 The contemporary model of trade liberalization allows capital to respond to the global competition among domestic labor markets through liberalized trans-border movement, but it prevents the majority of individual labor providers from doing so. Thus, capital may move jobs and entire production facilities at its discretion in response to fluctuating economic stimuli, such as, for example, taking advantage of lower wages in other domestic markets. 133 The status quo advantages capital over labor. While capital may move in response to competition, capital may simultaneously impose lower wages on domestic labor by threatening to relocate as well as through hiring illegally present foreign-sourced labor with unequal legal status. Yet, for a very long time and until relatively recently, labor unions in domestic markets largely 131. See, e.g., JULIAN L. SIMON, IMMIGRATION: THE DEMOGRAPHIC AND ECONOMIC FACTS 4 (1995) , available at http://www.cato.org/pubs/policy_report/pr-immig.html.
132. The cost-benefit economic analysis that leads to the erection of barriers to labor liberalization employs a very short time horizon.
133. Via outsourcing and closure of production facilities in State A and reopening in State B. SAINT opposed the liberalization of labor. 134 Two factors may explain that opposition. First, vested labor, thus far, has been able to maintain a superior compensation status vis-à-vis incoming labor; 135 and organized labor may be employing a short-term and narrowly focused perspective that leaves it unaware of its impending potential obsolescence and irrelevance as it becomes unable to demand an equitable share of the benefits of production for labor. Second, the owners of capital have captured the dominant economic rhetoric and the penetration and persuasiveness of that rhetoric challenge the ability of the average worker to engage knowledgeably in the discussion regarding whether it is more advantageous for labor to be less well-compensated in situ or to be unemployed. The reverberation effects of the closure of production facilities may be worse for the domestic economy as a whole than would be a decline in compensation resulting from increased supply of labor to domestic markets. 136 A final economic reason for the neglect of labor liberalization is related to the psychological and social fear of economic inundation. Will the infrastructure and social entitlement programs available to the citizens and nationals of State A in State A be overwhelmed by the demands of an influx of newly liberalized foreign-sourced labor? First, it would be possible to structure labor liberalization so as to limit access of foreign-sourced labor to such programs. 137 Second, most economists agree that the positive echo 135. See, e.g., Uchitelle, supra note 39. 136. Substantive labor rights, pensions and health care plans created quasi-property rights of labor in the product of its labor, and forced capital to share with labor the benefits of economic production. Those quasi-property rights have been successively trimmed through the diminution in the status of labor unions and other bargaining collectives. For example, through concessions from unionized workers, U.S. car companies offer lower compensation and benefits to newly hired employees. Id.
137. Creative use of provisions that link certain benefits to immigration status and economic status would decrease some of these anticipated demands. Such tactics have already been deployed in the United States. effects of immigrant presence and consumer and other economic activities outweigh the costs imposed on society by immigrants. 138 Further, contrary to popular perception, the presence of such foreign-sourced labor may facilitate the continued presence and competitiveness of production facilities in the host state (the United States, for example) that might otherwise have been subjected to trans-border relocation. 139 While there is no definitive determination of the positive or negative net fiscal effects of increased immigration, most professional economists tend to believe that the positive flows outweigh the costs. 140 Finally, nativist protectionism underlies the economic arguments-the reluctance to confer to outsiders access to the economic benefits of the domestic labor market.
That protectionism is both shortsighted and counterproductive and fails to acknowledge the vibrancy and positive aspects for economies that have access to and utilize a mobile labor force.
E. Political Barriers
The political barriers to the liberalization of labor in the context of trade liberalization are intertwined with the conceptual, social, psychological and economic barriers. The very structure and nature of the world's organization into nation-states, with dominating fundamental concepts of sovereignty, nation-state nationalism and concepts of citizenship and belonging, as well as the denial and political cowardice of leaders, are some of the contributing political factors that lead to the neglect of labor liberalization within the broader trade liberalization project. Labor liberalization is unthinkable and off the table because it is thought that its benefits may not accrue to those within the borders of more powerful states, while the world's political organization into states imposes limited obligations on individual states toward non-citizens outside their borders.
That borders are artificial, that states are artificial constructs created and maintained for efficiency of organization and resource harnessing on a naturally borderless globe impinges little on public political conceptions. The political organization of the globe into nation-states focuses political interests within constructed borders and toward the mechanisms that will protect the interests of those within the borders. Political energies then are directed toward border protection and enforcement and toward benefiting those things and people internal to the border while defending against the external or attempting to mold the external to create advantages for internal interests. 141 The constructed artificiality of states has become the overwhelming default reality, and global interests are often neglected. 142 Working from that constructed reality and hampered by nation-state borders, politicians and the polity concentrate on sovereign prerogatives, the defense of borders and narrow domestic interests. Lost is the fact that borders are endlessly porous, that the globe is a unit, and that even the circumscribed trade liberalization model undertaken thus far has already integrated domestic economies into a global whole. 143 The political competition against the trans-border Other may impoverish both State A and State B, even though collaboration might have brought greater shared prosperity. As noted in the context of economic causes of the lack of labor liberalization, 144 the irony is that failure to liberalize labor redounds to the detriment of those within the borders as well as those outside, while liberalization of labor would enlarge access to the benefits of trade liberalization to a larger number of beneficiaries. 145 Most social science is expressly and unconsciously bound by state boundaries, categories that are reproduced within institutionally sanctioned academic specializations, e.g., Brazilian political science or the sociology of France. Hence, it is no surprise that the field of knowledge that seeks to understand the world beyond the state, international relations, nonetheless takes the state as its foundational unit of analysis. Id. Examples of issues that require a more global perspective and that have become more clear and urgent include the environment (water and air), food sources and energy. WWII Germany and France the benefits of increased integration were greater economic prosperity and stability for both states as well as the diminution, through the mechanisms of greater interaction and interdependence, of transborder hostility between those two states and within the rest of Europe. Familiarity and interdependence can breed tolerance.
The nation-state's reification of the border and the illusion of border control limit political and economic vision. Political cowardice prevents policymakers from leveling with their polity and acknowledging that trade liberalization is inevitably integrative; that transformation of the society's economy is beyond the state's ability to control; and that the challenges and costs of trade liberalization are already here. The open questions are whether and when those costs will be recognized and to what or whom they will be attributed. Politicians and policy makers attempt to deny or disregard the short-term costs of trade liberalization while, at the same time, emphasizing the long-term benefits and failing to ease the transition pains of those who are negatively affected. Further, there is little open discussion regarding the costs of not pursuing real trade liberalization. What benefits would attempted economic isolation achieve? Even if the overwhelming trend toward trade liberalization could be reversed without wholesale economic and other disruption, the prosperity of countries which attempt to return to autarkic production would be severely decreased.
Further, in the United States, for example, there is widespread failure to openly acknowledge that some of the regional trading arrangements are driven by political-that is, power retention, demonstrations of political support, and influence gathering-considerations of the executive, rather than by immediate economic concerns. 146 Finally, the profound inability to look beyond nation-state lenses and the neglect of labor liberalization may reveal deep skepticism regarding the fundamental theories of trade liberalization. That neglect undermines access to the benefits of trade liberalization for the vast majority of the world's economic actors and would-be beneficiaries.
PART V-EXPERIMENTING WITH LABOR LIBERALIZATION NOW? PROSPECTS
FOR THE FUTURE Now is the time to liberalize labor as part of the broader global liberalization of trade. Failure to do so betrays fundamental concepts of both of freedom of movement and the ability to respond to labor market opportunities throughout the Union.
146 classical and neoclassical economics and of the theory of comparative advantage on which the contemporary trade liberalization project is based. Transnational labor market competition is inevitable and already is a fettered reality. The question is whether capital alone will continue to be liberalized and permitted to arbitrage the differences in wage levels or whether labor will be liberalized to take advantage of those opportunities as well. The status quo allows capital to price discriminate with respect to how much labor can and will be compensated. The effect of that price discrimination is to create incentives for the movement of labor from one state to another in search of higher compensation. However, when that labor crosses the border outside of the legal and regulatory contexts created and maintained by the host and home states, that labor may be condemned to quasi-personhood within the host state. That quasi-personhood permits the creation and maintenance of exploitative relationships between labor and consumers of labor. That very exploitation then undermines the substantive protections of the capital-labor relationship that were either created by and/or were to be protected pursuant to the RTA agreement. 147 Further, the failure to liberalize labor in the face of economic forces that compel the unsanctioned movement of labor across borders consigns mobile labor to an unequal status vis-à-vis both capital and domestic (host state) labor. The consequences for domestic labor may include both less effective enforcement of labor standards as well as a decrease in compensation as the foreign-sourced labor accepts lower compensation from capital than would be demanded by similarly employed domestic labor.
A. Effects of Failure to Liberalize Labor
On RTAs Generally
The trade distortive effects of the failure to liberalize labor within the context of regional trade arrangements concentrate and lengthen the transitional periods following the implementation of trade liberalization. The distortive effects, also present in the context of multilateral trade liberalization, are more highly concentrated within RTAs. Labor that is prevented from responding to the economic incentives and forces stimulated by liberalization of other factors of production may be forced to respond through either intrastate or trans-border movement despite the lack of legal sanction for such movement. The omission of labor from the trade liberalization arsenal neither preserves the level of compensation of labor in higher-wage markets (i.e., does 147. See, e.g., supra text accompanying note 104 (discussing the efforts within the CARICOM, MERCOSUR, NAFTA and DR-CAFTA regimes to maintain existing labor standards). not prevent downward wage equalization) nor facilitates the upward movement of wage levels in the lower-wage member state. 148 This effect undermines a key purpose of the formation of RTAs: the improvement of standards of living of domestic labor through increased trade volumes, economic activity and employment levels.
On RTAs in the Western Hemisphere
That betrayal of both trade liberalization theory and free market principles contributes to transition pains and inadequate dissemination of the benefits anticipated from regionalism. The specific effects of the neglect of labor liberalization in the Western Hemisphere include increased flows of illegal migration 149 and a decline in substantive labor standards. Using the example of NAFTA, for example, it is clear that despite the would-be protective effects of the NAALC (NAFTA side agreement), labor protection standards in the workplace have declined in the United States. The Supreme Court's opinion in Hoffman Plastics, which withheld substantive labor law protections from undocumented employees, 150 may serve to effectuate a further loosening and lowering of the labor standards to which employers in the United States must adhere. 151 (2005) . The nation-state blinders that constrain the courts lead them to undermine the very interests (safety of domestic workers) that they purport to protect. The difficulty of reaching a negotiated consensus on applicable labor standards, the disparate analyses that would be applied by domestic courts and the limited enforcement powers of international standard-setting bodies mean that it is unlikely that a transnational standard-setting mechanism, standing alone, would create the benefits to labor that could be achieved through labor liberalization. Instead, standard setting, maintenance and enforcement must work in tandem with the liberalization of labor. The transnational labor citizenship suggested by Professor Jennifer Gordan is one potential mechanism for facilitating labor liberalization while maintaining labor standards. Columbia to close down the Human Rights Commission that administered the province's labor law standards. 153
B. RTAs Provide Excellent Opportunity for Experimentation
Regional trading arrangements provide excellent opportunities for experimentation. Firstly, RTAs are free to experiment with labor liberalization as "trade in labor" because labor is not a subject of the GATT. Participants in a regional trading arrangement would not violate their GATT obligations if labor were to be liberalized under the RTA agreement. 154 Secondly, the opportunity to experiment with labor liberalization among RTAs would function as training wheels for multilateral liberalization. 155 A quintessential example of the migration of trade liberalization principles from the regional to the multilateral sphere is the adoption of the TRIPS Agreement as one of the obligatory multilateral agreements entry into which is required of WTO Member States. 156 Many of the provisions of the TRIPS Agreement were negotiated and adopted in the context of the NAFTA and introduced into the Uruguay Round. 157 A third factor that militates in favor of experimenting with labor liberalization in the context of RTAs is the interplay of geographic proximity (enjoyed by a majority of the member states in all four of the RTAs discussed in this Article (CARICOM, MERCOSUR, NAFTA, DR-CAFTA)) with the enhanced homogeneity of political, economic and social circumstances that stem from often intertwined histories of participation in or subjection to shared experiences. For example, the member states of MERCOSUR and CARICOM have shared experiences of colonization and enslavement, among other historical forces, together with significant informal intra-regional movement of labor. This homogeneity and geographic proximity (enhanced by geographic contiguity) may facilitate the management of the logistics of labor liberalization and of the transition pains that may come from the pressure to openly integrate the labor markets. With respect to smaller RTAs, such as CARICOM, the movement of labor would be less unwieldy due to the smaller scale of the populations at issue. The smaller scale would also lessen the challenges of the expected disruption during the necessary transition phases.
A potential drawback of labor liberalization within the context of RTAs is one that is shared with all other aspects of trade liberalization within RTAs: liberalization of any additional factor of production may further strengthen the trade diversion forces and pressures already attributed to RTAs. 158 This potential drawback, however, does not negate the prospective benefits of experimenting within RTAs. So long as states continue to be leery of adding labor liberalization to the broader multilateral trade liberalization enterprise under the auspices of the WTO, RTAs remain the second best (and perhaps even the best) alternative for controlled experimentation. In addition, since other trade diversion consequences already may be in effect as a result of the proliferation of RTAs, it is unclear that the trade diversion consequences that would stem from labor liberalization would significantly worsen those that may exist as a result of other aspects of trade liberalization within RTAs.
Existing Examples of Successful Experimentation
The European Union and federal states such as the United States, Canada and Germany provide extant examples of experimentation with labor liberalization. Throughout the United States, Canada and Germany, each of which is a federal state, labor may move without hindrance in search of productive economic activities or for other reasons. The introduction of freedom of movement within the European Union as part of the Four Freedoms aimed at the creation of a single market 159 has allowed the freer movement of individuals. The examples provided by these political entities demonstrate that labor liberalization which is provided for within those contexts results in some dislocation, but also allows for swifter responses to economic stimuli. 160 Opportunities for experimentation are not irrevocably lost. While perhaps overwhelmingly difficult in the multilateral context due to the larger number of 158. The debate regarding the trade-diversion or trade-promotion effects of RTAs has elicited a great deal of scholarly thought. See, e.g., Jagdish Bhagwati, Preferential Trade Agreements: The Wrong Road, 27 LAW & POL'Y INT'L BUS. 865, 866 (1995) (introducing the term "preferential trading agreements" to encompass all types of regional trading arrangements).
159. See, e.g., BHALA & KENNEDY, supra note 3, at 215-21. 160. For example, in the United States, the citizens of Oklahoma who were devastated by the dust storms of the early twentieth century were able to move legally and freely to other states in search of economic opportunity. That movement facilitated the economic recovery of Oklahoma and contributed to the economic growth of states who received the interstate economic migrants. SAINT LOUIS UNIVERSITY PUBLIC LAW REVIEW [Vol. XXVIII:71 interests represented at the negotiating tables, within regional trading arrangements opportunities to experiment would be facilitated by courageous economic theoreticians and politicians, and the expansion of conceptual frameworks surrounding issues of sovereignty, global versus nation-state interests, and the nature of membership and "Other-"ness in the polity. In tandem must come the education of the polity to adopt a non-blinkered reality and the acknowledgement of the true short-term costs and benefits of the distortive choices of the existing half-and hard-hearted trade liberalization.
C. Labor Liberalization Now?
Labor liberalization would expand access to the benefits of trade liberalization to include a wider range of economic actors, including both sending and receiving states. The free movement of labor would more closely integrate labor-rich economies into the global economy, more widely disperse the benefits of trade liberalization and acknowledge the already vibrant and irrevocable interdependence among domestic economies.
With labor liberalization, labor-rich states would be permitted to flexibly supply the labor demands of the global market by specializing in and exploiting their comparative advantage, but on terms that are more beneficial to the individuals and groups who provide that labor. Further, closer integration of labor-rich and labor-poor economies will facilitate, rather than impede, democratized access to the economic opportunities and stimuli unleashed by globalization.
The distortive effects of the neglect of labor liberalization contribute to severe human rights abuses that arise from the easily exploited conditions of labor that moves in response to economic forces but whose movement is not sanctioned by states. 161 To liberalize labor is to decrease the opportunities for exploitation that arise from the "illicit" movement of labor responding to trade liberalization forces. Included on the spectrum of exploitation may be the price discrimination practiced by capital, which handicaps labor vis-à-vis capital as both factors of production compete and collaborate in the global marketplace. In the current model, mobile capital is able to seek out evercheaper involuntarily immobile labor for exploitation, while that labor is largely prevented from responding to cross-border economic stimuli. Further, despite state reluctance to make multilateral or regional commitments or enter into negotiations about the liberalization of labor, the trans-border trade in labor already exists and states, individuals and criminal enterprises are active participants. Examples include the recruitment of skilled workers (for example, doctors and nurses from African nations to the United Kingdom and other parts of the developed world 162 and the recruitment of teachers from the Caribbean by the New York City school system 163 ) and unskilled labor (for example, the use of the H-2A and H-2B visas in the United States to satisfy seasonal demands for labor). 164 Other examples include the construction of economic development models dependent upon the transborder trade in human capital, such as the recruitment of skilled and unskilled labor from South Asia (Pakistan 165 In addition, the contemporary massive global migration flows, while partly due to the flow of refugees from conflict situations, is largely composed of economic migrants who evidence labor's attempt to respond productively to global economic forces. Often, however, labor is foreclosed from responding in accordance with existing law. Labor's response is deemed illegal by the interposition of nation-state-centered domestic law between human economic actors and transnational economic forces. Labor liberalization would confer legally recognized and enforceable autonomy-freedom of movement 167 -to labor as labor seeks to respond to market forces. Surely that response is a fundamental manifestation of free market theory.
Finally, people, too, are economic actors, as are states and other legal entities, such as corporations and other profit-seeking legal entities. Labor liberalization will create more choices for human labor as autonomous economic actors as labor i.e., humans, are re-conceptualized as integrated economic actors-not merely cabined into silos as labor or consumers or humans beings.
The potential for sizeable infrastructure costs suggests that labor liberalization should be gradually implemented in order to put in place and test the shock absorption mechanisms of particular states. Some implementation issues not addressed here and left for future exploration include, for example, the logistics of transition, such as gradual sectoral implementation of labor liberalization and/or initial limitation of liberalization of labor to selected categories of labor that are more responsive to immediate market demands. Other issues include adoption of trans-border credentials recognition, negotiation of eligibility for and rights to social entitlements, and the avoidance of the creation of second-class status for foreign-sourced labor through the provision of avenues for legal permanent residence and participation in the polity. The decades-long efforts of the European Union in this area, while by no means perfect, may provide useful models for implementation.
167. The freedom of movement currently recognized in international human rights instruments protects movement in two of three senses only-movement within the native state, and movement out of the native state, but not movement into a new state. See International Covenant on Civil and Political Rights, art. 12, 6 I.L.M. 372 (1967) (recognizing individual freedom of movement within countries and the right to leave the territory of any country, but no right to enter a country of which the individual is not a citizen).
PART VI
CONCLUSION-THE WAY FORWARD
Trade liberalization inevitably leads to de facto integration of economies. 168 Globalization and its engine, trade liberalization, unleash integrative processes, despite the best efforts and short-sightedness off its wielders. Confinement of trade liberalization to the movement of goods, capital and services attempts to deny the inchoate and irrepressible integrative processes integral to globalization and trade liberalization. 169 The geographic proximity of member states and other pre-existing interrelationships increases interdependence and integration of the member states of regional trade arrangements. Further, by its very nature, as a result of the economic forces that it unleashes, trade liberalization constitutes a built-in challenge to state sovereignty and mastery over state territory.
Failure to liberalize labor, a key factor of production, is distortive and leads to flows of undocumented labor seeking to respond to the integrative and transformative pressures of the unleashed economic forces. The failure to acknowledge labor's status as a mobile factor of production and independent subject of trade liberalization signals that trade liberalization, instead of deployment as a tool for conferring benefits to a wide range of economic actors, is instead being used to maintain the power-subordination status of existing players.
In order to mold the institutions and processes of globalization to maximize welfare enhancing benefits, policy makers need to adopt a leap of perception from that of nationality-and border-based us-versus-them to one of common humanity and global interests.
This leap would entail the development of a global viewpoint and interest protection, as opposed to statecentered ones, together with extreme political courage and honesty about economic realities and the causes and effects of the transformations stimulated and fostered by trade liberalization. In turn, from individual polities, such telling and accepting would require societal courage and transformation.
168. Economies are just as integrated as are the environment, climate and other factors; states and borders are the anomalies. See Bradsher, supra note 143; Krugman, supra note 143; Mouawad, supra note 143.
169. The essentially integrative aspects of trade liberalization may have been concealed by the long period of stasis (the Cold War) that followed the Bretton Woods process.
